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I APPELLATE DIVISION: FIRST DEPARTIvIENT

II I~-~h~~~~~;of;~-~ppli~~~~~~f------~-----------X
I .LANDMARK WEST!; ARLENE SlMON; individually

jl and in her capacity as President of LANDMARK WE..'5T!;the HISTORIC DISTRICTS COUNCIL; DOCOMOMO
I OSlNew York Tri-State; CHRISTOPHER LONDON; SUE

MELLINS; and SOPHIA DEBOER,

HOTCHNER
AFFIDAVIT IN'
SUPPORT OF
MOTION TO
EXPEDITE
APPEAL

I

II JULIET HARTFORD,
If

I
'j

Petitioners-Appellants.

Petitioner,

I
1

New York County IIndex No. 031119036 "
I

Respondents-Respondents

; SS:

For a Judgment pursuant to Article 78 of the Civil Practice
Law and Rules

- against-

'I AMANDA M. BURDEN, Chair of the New York CityI Planning Commission; the New York City Planning

'I Commission; ROBERT R. KULIKOWSKI, Assistant tothe Mayor for the' Deputy Mayor for Economic
Development and Rebuilding; ANDREW ALPER
President of the New York City Economic Development
Corporation; the New York City Economic Development
Corporation; MARTIIA K. HIRST, Commissioner of the
New York City Department of Citywide Administrative

--l~~7£~~=~k~:~~=~~::...._-----
II Museum of Arts and Design,

I
-----------~------------------~-----~--------------------~-----~"

STATE OF NEW YORK. )

COUNTY OF NEW YORK )

ROLLY HOTCHNER. being duly sworn. deposes and says:

1

1
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.'"1:'1~l";";":'i.;;"il"l';;c;·'''''''<';;.'.';'r:';t'l!;;Ftuffi!ntiYfiiJil~llliift~~j,,'flll~Bo,",d'~fo.,vemors of

Respondent Museum of Arts and Design (the "Museum"), formerly known as the American

Craft. Museum. I have served the Museum in my current capacity since 1996. The Museum is
u •••••• h ~

a non-profit modem and contemporary cultural and educational institution dedicated to the

collection and exhibition of sculpture and functional objects created in media such as clay,

glass. wood, metal and fiber which span the fIelds of craft, art and design, architecturet jewelry •.
!

I fashion, interior design, technology and performing arts. The Museum is known for creating

exhibitions that showcase emerging artists and new art forms. The Museum is the prcemin.ent

[ institution of its kind in the world.l

2. The Museum and I, in my capacity as Director of the Museum, have been

named as Respondents in this Article 78 proceeding (the "Museum Respondents"). I submit

this Affidavit in support of the City Respondents' motion to expedite this Appeal by having it

scheduled for the next Term of this Court and the Museum Respondents' c.ross-motion to

dismiss the appeal, and specifically to explain the Museum's need for a prompt fmal resolution
I ,
j oftlUs proceeding. This Affidavit is based on my personal knowledge, my review of the

.¥;..u.~~~'s?pob andrecords,mydisc.US~O!1~H~v.!~~~.MuseUl!l~~.s!aft)lldtl1eJ?~jl;#~"'_h<:~,;:::-t ...annexed hereto. The Museum and I incorporate, and rely on in support of the motion and
If .

I cross-motion before this Court, the Affinnation. Affidavit and exhibits submitted by the City
1

Respondents in support of their motion to place the appeal on the October Term. For the sake

of brevity, the Museum Respondents respectfully refer the Court to the Affidavit of Susan

Choi-Hausman, dated July 15,2004 (<<HausmanAff") for a complete description of the factual

and procedural background of this dispute and the decision of the court below.
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.. :' ,.;n ',< :'~3:j:A:s'l&OOe~tIn;tMS"Iir&€~dfug%eeb;to;PieverihheNeW York City

Economic Development Corporation (the "EDe") from selling the building located at 2

Columbus Circle to the Museum (the "Building~') for its proposed relocation from 40 West 53rd

Street by challenging the City's environmental review process in approving the City's

disposition of the Building to the EDe. 1n April 2004, the coUrt below denied the Petitioners'

request to invalidate the City's environmental review process and dismissed the proc.eeding,

j finding that the City ~nducted a proper environmental review; the City took a "hard look" at

II the Pr9posed sllle and ¥.!ade a·~rs:ason.;4 elabo~a.tion" fo~ i~ con;;;hlSiOll that the sale would not

result in any environmental impact on the area's historic resources. See Hausman Aft'.•EXIubit

A at pp. 10-18. The Petitioners filed a notice of appeal from the court's decision and order on

May 17, 2004. Hausman Aff.) Exhibit B. I understand that by doing so, the Petitioners

11 reserved their rigbt to appeal fiom the court's.<!veJse decision. Howev"" Petltionershave not
I taken any steps to ha.ve that appeal heard promptly. To the contrary, Petitioners apparently

have detennined that delaying the appeal, rather than having it determined on the merits, is in

their best interests.

4. Th~MuseumRespondent~,~c.9~sel,has approached Petitio..Tl~!S',c~unsel and; ~,. r·_~."'_H ~ , ......• -'-.--'" •..• ~_.....•.._ .. ,

requested that Petitioners schedule their appeal for the November 2004 Term of this Court. 1

Petitioners' counsel is unwilling to do so; they win only agree to schedule the appeal for the

January 2005 Term of this Court

5. I Wlderstand that if the appeal is scheduled for the January Term. this Court

will not even hear it until next year. That $che.dulewould put the MuseUm in an Wltcnable

I

11~~~_
I 1 I understand that Petitioners' counsel was first apprQac.hed by the City Respondents' counsel hefo", the July

4th holiday in an effort to solicit their consent to a prompt briJ;}fmg schedule. Petitioners', counsel never responded
to the City Respondents' request.

I
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.r po~tion~WhilelunderStari(nhat~tiy;th~ndsTIDllij~6Hegal impedimentI
I

, prohibiting the City and the Museum from proceeding with the sale, as a practioaJ business
matter~ until this appeal is concluded (or withdrawn by Petitioners), the Museum cannot fully

commit its resources to the proposed sale and refurbishment of the Building,2

FROM

6. Petitioners are well aware of this fact, and apparently hope to exploit the

Museum's prudent business strategy by delaying this appeal and holding the refurbishment

project hostage in the faint hope that the prolonged (and unnecessMy) delay will impel one of

I

I

theJWties ",_walk '~fi:om tJu,.!!ansacu"", ..1OOe.1•.also n~J~uaran"'ihat Petiti0ll<'tS.wm ....+
continue to refrain from seeking an injunction from this Court - which, if granted, would . ,

further delay the project's progress - if the City and the Mu~eum press forward 'with hearings

and the sale (and I am certain that no assurances from Petitioners :inthat regard are

II forthcoming).
,j 7. Petitioners' delay in pursuing their appeal is also intended to have a negative

impact on the MUSeum's efforts to raise :funds for the refurbishment. See Landmark: West

newsletter, a copy ofwbicn is annexed hereto as Exhibit A. Unfortunately, Petitioners'

strategy has sonlewhat sug;~ed. Given the upcertain $tatw.;of the Museum's acquisition• - -> • ','" , .'~.«. > ~'> •• > • ., •••• '. >-.-".- > •••••

efforts by virtue of this potential appeal. the Museum has encountered hesitancy on the part of

many donors to contribute before the Museum breaks ground. Moreover, the Museum is

'!I unable to mount a public campaign for funds until the Museum takes title to the Building.

il It In preparation for the proposed sale and refurbishment, the Museum has
I
I expended, and continues to expe~ necessary funds for design and pre-construction costs, so

that once the Building sale is consummated, refurbishment efforts can comlll.ence promptly.

For a description Qfthe Museum's proposed renovation, please see a COPYor my Affidavit submitted in

opposition to the l>etition, SWOrn to on February 5, 2004 and annexed hereto as Exhibit B.

4



.II.!1. 23 2064 69: 35AM P52124839121FAX I'D.URBAN EN\} IROI'~r1ENTAL

r)

II ...

' These funds cannot be recouped in the event{a1th0ugnl'~etstana ltisnnHkely) that the

FROM ;

decision oftbe court below is nlOdified and this expenditure increases dally. Petitioners' delay

in pursuing the appeal increases the amount of Museum funds placed at risk of loss in this pre.
II

sale period.

9. Finally, Petitioners' delay in pursuirig their appeal unnecessarily deprives the

public of access to an important cultural resource .. Until this appeal is adjudicated, the Building

cannot be re:furbished. and until the Building is refurbished, the Museum cannot expand its

~ ••ources.P!Qperly ~~bit its'£Qlle¢tion.L~d~ <;:~istiI)~ished~~t~r of.cp':!~ and _.._

educational activity in the heart of Columbl1sCircle ..

10. I understand that Petitioners' appellate counsel, Mr. Rosenberg, has

suggested that petitioners may not proceed with the appeal, based on the results of tbe EDC and

I'j Borough Board hearings scheduled for August. Like the Community Board and other hearings
I! already condu.cted by the City in following its approval process~we fully expect that the EDC'

and Borough Board hearings will conclude with approval of the sale. Petitioners acknowledge

this likely outcome. Indeed, Petitioners have already publicly stated that they unconditionally

I
I
I

and Borough Board hearings are scheduled for August, Petitioners will know the results of

$50,000 with which to fund those efforts. See Exhibit A hereto. Moreover, given that the EDC

1

II intend t9.puxsue. tJ:Usappeal: A~~~1fo,rth in t?-e attached newsletter fr9m Lan4m~k$.West
Iii' dated July 20, 2004, petitioners "fully intend to file" their appeal. and have already raised

~ .

II

I

those hearings in advance of the September 7~2004 filing date for the November Term of this

Court.

III

II
II
j
J

I 5
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II 11. It is imperative for the Museum Respondents that this Appeal be submitted
II

II and heard quickly. For all the reasons set forth in the submissions of the City Respondents and

, the Museum Respondents, the Museum Respondents respectfully request that the Appeal be

FRON :

expedited and Petitioners be directed to calendar their Appeal for the November Term of this

Court.

J~IHoliflmTCHNER

Sworn to before me this 22nd

day of July, 2004.

I i4
I Notary Public

! Nevi; nc- Shlf\dw
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II
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II'l SUPREME COURT OF THE STATE OF NEW YORK" APPELLATE DIVISION: FIRSTDEPARTME~T'f
'I

,..,..0...;

In The Matter of the A.pplication of

LANDMARK WEST!; ARLENE SIMON, individually
and in her capacity as President of LANDMARK WEST!;
the HISTORIC DISTRICTS COUNCIL; DOCOMOMO
USfNew York Tri-State; CHRlSTOPHER LONDON; SUE
MELLINS; and SOPHIA DEBOER,

NOTICE OF
CROSS-MOTION
T-OnISMISS
APPEAL

Petitioners-Appellants,
New YoikCounty
Index No. 03/119036

JULIET HARTFORD.

Petitioner,

For a Judgment pursuant to Article 78 of the Civil Practice
Law and Rules '

- against-

AMANDA M. BURDEN, Chair of the New York City
Planning Commission; the New Yark City Planning
Commission; ROBERT R.. KULIKOWSKI, Assistant to
the Mayor for the Deputy Mayor for Economic
Developmen.t and Rebuilding; ANDREW· ALPER..
President of the New York City Economic Development
Corporation; the New Yark City Economic Development
Corporation; MARTHA K:. irrRsT, Commissioner of the
New York City Department of Citywide Administrative

1·1 scrvic.es; the New· Yark -City Department of CityWideI Administrative Servic.es; the MUSEUM OF ARTS AND

il DESIGN; and HOLLY HOTCHNER, Director of the• Museum of Arts and Desi~

Respondents-Respondents
_- ~ M_. -- ~ ~ __-- - ~•. }(

PLEASE TAKE NOTICE tha:4 upon the accompanying Affumation of Charles

submitted in support of the motion by the municipal respondents to expedite the appeal. and

I
.J

11 G. Mocrdler, dated July 21, 2004, and the exhibits annexed thereto, and upon the papers

upon aU the papers and proceedings had herein, Respondents-Respondents TIle Museum of
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soon thereafter as counsel may be heard for an order dismissing the within appeal upon tho

Avenue, New York, New York at 10:00 in the morning. on the 26th day of July. 2004 or as

Court at a tcnn of the Appellate Division of the Supreme Court~ First Department, 27 Madison

I Arts and Design and Holly Hotchner (the "Museum Respondents"). will cross-move before this

I
I

I

1\
j

ground that Petitioners-Appellants failed to file the record on appeal within the time allotted by
)

III See.don 600.5(d) of the Rules oftbe Supreme Court, Appellate Division, First Department and
I .

I~granting such other and further relief as this Court may deem just and proper.
Dated: New York. New York

July 22. 2004

Respectfully su\mjitt~ •..

&LArANLLP~~.~CHARLES (i'MOfRD~LE-R
Attorneys fo;, Respondents the Museum of Arts and
Design, and Holly Hotchner, Director of the Museum of
Arts and Design
180 Maiden Lane
New York, New York 10038
(212) 806-5400

•

TO: Antonia Levine Bryson. Esq.
Attorney for Petitioners-Appellants
475 Park Avenue
16th Floor
New York. New York 10016

(212) 483-9120

Michael A. Cardozo, Esq.
Corporation Counsel aCthe City of New York· .
Attorney for Municipal Respondents-Respondents

-100 Church Street
New York. New York 10007
(212) 788-1159 Or 1065

r ....t..:c...:.•. A
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SUPREME COURT OF THE STATE OF NEW YORK
i APllELLATEDlVISION: Fm.STDEPARTMENT

~~--~-----------~----------------------------._-------------------------Jr

In The Matter of the Application of

I'
,1 LANDMARK WEST!; ARLENE SIMON, individually

I and in her capacity as President of LANDMARK WEST!;
! the HISTORIC DISTRICTS COUNCIL; DOCOMOMO
I. US/New York Tn-State; CHRISTOPHER LONDON; SUE
II MELLINS; and SOPHIA DEBOER,I
II Petitioners-Appellants,

JULmT HARTFORD,

Petitioner,

For a Judgment pursuant to Article 78 of the Civil Practice
Law and Rules

- against-

AMANDA M. BURDEN. Chair of the New York City
Planning Commission; the New York City Planning
Commission; ROBERT R KULIKOWSKI, Assistant to,

the Mayor for the Deputy Mayor for Economic
Development and Rebuilding; ANDREW ALPER,
President of the New York City &anomic Development
Corporation; the New York City Economic Development
Corporation; MARTIIA K. HIRST, Commissioner of the
New Yark City Department of Citywide Administrative
Services; the New Yor.k City Department of Citywide
Administrative Services; the MUSEUM OF ARTS AND
DESIGN; and HOLLY HOTCHNER, Director of the
Museum of ,Arts and Design,.

Respondents-Respondents
il --------------------'------------------x

AFFIRMATION IN
SUPPORT OF
CROSS-MOTION
TO DISMISS
APPEAL

New York County
Index No. 03/119036

CHARLES G. MOERDLER, an attorney duly admitted to practice before the

Courts of this State, hereby aftIrms1 pursuant to CPLR 21061 that the following statements are

true under penalty of perjury:

Exhibit A
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Respondents;'). I am familiar with the facts and circumstances of this appeal.

I make this Affinnation in support of the Museum Respondents' cross-motion to2.

II 1. I am a member of the firm of Stroock & Stroock & Lavan LLP, counsel for

1\ respondents-respondents The Museum of Arts and Design and Holly Hotchner (the "Mu...~

II

I
I

dismiss this Appeal for petitioners...appellants; failure to file or cause to be flIed the record on

appeal ""ithin the time allotted by Rule 600.5(d) of the Rules of the Appellate Division, First

Department.

3. Petitioners-appellants commenced this Article 78 proceeding to halt the sale of

Two Columbus Circle from the City of New York to the Museum of Arts and Design, which

.plans to refurbish and renovate the building. By decision and ord.c.rentered onApril 23. 2004,

the Supreme Court, New York C01ll1ty (Toluh, J.) denied the petition and dismissed the

proceeding. A copy of the lAS Court's decision and order is annexed hereto as Ex~1ibitA.

4. On April 27. 2004, the Museum Respondents served Notice of Entry of the

decision and order upon Petitioners-Appellants. A copy of the Notice of Entry is annexed

hereto as Exhibit B.

5. On May 17.2004. Pet!tioners-Appellants filed a Notice of Appeal. A cOl?Yof

the Notice of Appeal is annexed hereto as Exhibit C.

I.

6. Rule6005(d) of the Rules of the Appellate Division,. FirstDepartment, requires

that where an appeal is prosecuted upon a record wmchdoes not involve a transcript or

statement requiring settlement or approval by the court from. which the appeal is taken, the

recOrd on appeal must be filed or caused to be filed within 30 days after filing of the notice of

2

J=vhihit A
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7.
This appeal does not involve a transcript, or statement requiriiig settlement or

approval by the court.

More than two months bave passed since Petitioners-Appellants filed their8.

I
I'

II

II Notice of Appeal.I
9. Petitioners-Appellants have not yet filed the record on appeal. or otherwise

perfE~ctedtheir Appeal.

10. Since Petitioners-Appellants have failed to file or cause to be filed the record

withlin the time limit set by Rule 600.5(d) of the Rules of the Appellate Division. First

m.otion and dismiss the appeal.

WHEREFORE, for the reasons set forth above, this .Court should grant this

Dated: New York, New York

~n.~ ~
.....y

~ .'_.._ CHARL". MOERDLER

I Department7·their.appeal should be dismissed.

I
I
I
II
j
1

!

I

1
)

3
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