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MICHAEL BURGER, an attorney admitted to practice before the Courts of the

State of New York, hereby affirms pursuant to Rule 2106 of the New York Civil Practice Law

and Rules ("C.P.L.R.") that the following is true and correct:

1. I am an Assistant Corporation Counsel in the office of MICHAEL A.

CARDOZO, Corporation Counsel of the City of New York, attorney for defendant Manhattan

Borough Board. I submit this affirmation in support of the defendant's motion to dismiss the

plaintiffs' action pursuant to C.P.L.R. § 3211(a)(1) and (7). This affirmation is based on

personal knowledge, information contained in the books and records of the New York City Law

Department, conversations with employees of this and other City offices, and the Mfidavit of

Barbara Baer, sworn to December 21,2004 (the "Baer AfC').

2. Plaintiffs initiated this action seeking declaratory judgment nullifying the

resolution of the Manhattan Borough Board, dated August 24,2004, approving the City's sale of

the building at 2 Columbus Circle to the Museum of Arts and Design (the "Museum"), and an

injunction prohibiting sale of the building based on that resolution.



3. The building at 2 Columbus Circle, presently owned by the City, sits

vacant and in deteriorating condition on the south end of Columbus Circle, a central and

important part of the City that has otherwise experienced significant rejuvenation and

redevelopment. The sale will allow the Museum to move from its current location at West 53rd

Street, where there is only enough room to host temporary exhibitions, to a larger space where

the Museum will be able to, among other things, display its permanent collection, open an

restaurant, and develop a Center for the Study of Contemporary Craft. The sale has already

undergone an extensive public review process pursuant to the City's Uniform Land Use Review

Procedure ("ULURP"), including public hearings before Community Board 5 and the City

Planning Commission, and has been approved at all levels.

4. The proposal also underwent environmental review in accordance with the

State Environmental Quality Review Act and the Rules of Procedure for City Environmental

Quality Review. The environmental review for the project was challenged in an Article 78

Proceeding commenced by these same plaintiffs, who claimed that the review did not adequately

address the historic and architectural value of the building. In an opinion dated April 15, 2004,

Justice Walter B. Tolub determined that a thorough environmental review for the project had

been completed, and that the review of historic and architectural resources was entirely adequate,

and dismissed the proceeding. See Landmark West v. Burden, 2004 NY Slip Op 5033IU, 3

Misc. 3d 1102A (Sup. Ct. N.Y. Cty. 2004). That decision was appealed to the First Department,

where arguments were held on December 1, the same day this action was filed.

5. Pursuant to Section 384(b)(4) of the New York City Charter, final

disposition of the building requires the approval of the Manhattan Borough Board. A public
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meeting was held by the Borough Board on August 24, 2004. At the end of the meeting, the

Board passed a resolution approving the sale to the Museum. See Exs. A, B.

6. Plaintiffs now claim that the Borough Board violated the New York State

Open Meetings Law (the "OML"), Article 7 of the Public Officers Law, because the public

meeting was held in late August, and because notice was allegedly not provided to the news

media. See Complaint, ~~ 29 - 31.

7. Plaintiffs, however, do not have standing to bring this action. Section

107(1) of the OML states that "[a]ny aggrieved person shall have standing to enforce the

provisions of this article against a public body." Plaintiffs were provided with ample notice of

the meeting, and neither allege nor have shown that they were aggrieved by any alleged statutory

violation. For instance, each plaintiff in this case is also a plaintiff in the related matter of

Landmark West! v. Burden, and is represented by the same counsel in both cases. A letter from

the New York City Law Department dated August 13, 2004 and copied to plaintiffs' counsel,

states that the sale of the building "is on the agenda for the August 24, 2004 meeting of the

Manhattan Borough Board." A copy ofthat letter is annexed as Exhibit D.

8. Moreover, telephone conversations, emails, personal meetings, public

notice and media coverage in the weeks leading up to the meeting ensured that plaintiffs were on

notice of the meeting date. See Baer Afr, ~~ 5 - 13; Exs. C - G. Plaintiffs were thus able to

mobilize and prepare for the meeting. See Baer Aff., ~ 12; Ex. F. Kate Wood, executive director

of Landmark West, who had been personally notified of the hearing date by the Manhattan

Borough President's Office, actually appeared at the public meeting on behalf of plaintiffs and

read a prepared statement into the record; Arlene Simon, president of Landmark West and an

individually named plaintiff in this proceeding, was also present at the meeting. See Baer Aff., ~
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4; Ex. F. In addition, notice of the meeting was published in the City Record, and an article

listing the meeting date also appeared in the New York Daily News on August 18, 2004. See

Baer Aff., ~~ 11, 13; Exs. E, G.

9. Because plaintiffs and their counsel received actual notice of the Borough

Board meeting well in advance of the meeting date, they cannot properly argue that they were

"aggrieved" within the meaning ofthe OML provision they now rely upon.

10. Plaintiffs have also failed to carry their burden of showing good cause to

void the Borough Board's resolution. The August 24 meeting was widely publicized and open

and accessible to the public. Plaintiffs were in no way prejudiced by the meeting's date or by

any alleged failure to notify the news media. Even assuming there was a failure to notify the

news media, the fact remains that the New York Daily News published an article a full six days

prior to the meeting that, among other things, listed the meeting date. Accordingly, even if true,

such an omission would be a technical one that is not grounds for validating the resolution.

11. On information and belief, litigation commenced by plaintiffs stands as a

significant obstacle to the completion of the sale of the building at 2 Columbus Circle to the

Museum of Arts and Design, and has the potential to negatively impact the transaction. This

complaint, lacking any merit whatsoever, should not be allowed to further delay, and thereby

jeopardize, the broadly supported effort to rejuvenate both the building and the Museum.

12. For these reasons, defendant respectfully requests that the complaint be

dismissed with costs, and such other and further relief as the Court deems just and proper.
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Dated:

13. No prior application has been made for the requested relief.

New York, New York
December 22, 2004

/ "

7·····' .<" ./' ,'- ~.,-. - .••..

..... _~ J / - .
~ .- <- .• ,J - 7 •

MICHAEL BURGER

Assistant Corporation Counsel
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK
-----------------------------------------------------------------------------x

In The Matter ofthe Application of

LANDMARK WEST!, ARLENE SIMON, SUE MELLINS
and SOPHIA deBOER,

Plaintiffs,

- against -

MANHATTAN BOROUGH BOARD,
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-----------------------------------------------------------------------------x

STATEOFNEWYORK )
SS:

COUNTY OF NEW YORK )

BARBARA BAER being duly sworn, deposes and says:

AFFIDA VIT OF
BARBARA BAER

Index No. 116913/04

1. I am Deputy Borough President for the Manhattan Borough President's

Office. I have been in this position for approximately one year. My responsibilities include

oversight of the Borough President Office's policy division; land use, housing and economic

development division; and communications division. I also serve as chair of the Manhattan

Borough Board in the absence of the Borough President.

2. I understand that the preservation group Landmark West and a few

individuals opposed to the City's sale of the building at 2 Columbus Circle to the Museum of

Arts and Design have commenced this challenge to the Manhattan Borough Board's

authorization of the sale, claiming that the notice provided was inadequate. I am fully familiar

with the facts of this case. I offer this affidavit in support of the Borough Board's response to the

challenge. This affidavit is based on personal knowledge, the records of the Borough President's

office, and conversations with employees of the Borough President's office.



3. Pursuant to § 384(b) of the New York City Charter the disposition of the

building by the City to the Museum requires the approval of the Manhattan Borough Board. The

Manhattan Borough Board consists of the Borough President, the district Councilmembers from

the borough, and the chairperson of each Community Board in the borough. Pursuant to § 85 of

the City Charter, the Board meets and regularly conducts business on a monthly basis throughout

the year. Pursuant to the City Charter, a public meeting was required before the Borough Board

considered the disposition of 2 Columbus Circle.

4. On August 24, 2004, the Manhattan Borough Board held a public meeting

on the sale of the building at 2 Columbus Circle. Representatives of Landmark West, including

its executive director Kate Wood and president Arlene Simon, and other individuals were present

at the meeting, and were given time to voice their opinions regarding the proposed disposition.

A copy of the minutes of that meeting are annexed as Exhibit A. At the. conclusion of the

meeting, the Borough Board passed a resolution approving the disposition. A copy of the

resolution is annexed as Exhibit B. As with all of the Borough Board's public meetings, that

meeting was available for broadcasting or cablecasting.

5. Plaintiffs in this case were provided ample notice of the August 24

meeting.

6. For instance, in or around May 2004 this office was contacted by Ms.

Wood, who requested that the office notify her when the Borough Board scheduled the hearing

for the disposition of the building. On or about July 23, 2004, this office received notice from

the New York City Economic Development Corporation ("EDC") that the disposition of the

building was ready to come before the Borough Board, and a request that the issue be placed on

the agenda for the August meeting of the Board. Shortly thereafter, the office telephoned Ms.
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Wood, and notified her that the disposition of the building would be included on the agenda for

the August meeting of the Board. The meeting was originally scheduled for August 19.

7. Ms. Wood acknowledged her receipt of this notice in an email to me,

dated July 28, 2004. A copy of that email is annexed as Exhibit C.

8. In addition, Ms. Simon, an individually named plaintiff in this case,

personally met with the Borough President on August 5 to discuss the disposition of the building

and the upcoming meeting.

9. On or around August 9, 2004, the scheduled date of the Borough Board

meeting was changed from August 19 to August 24, and notice of the change was emailed to all

Borough Board members and Community Board District Managers. A reminder to the board

members and district managers was sent on August 13. Shortly thereafter, this office telephoned

Ms. Wood and informed of her ofthe change.

10. I personally had several conversations with Ms. Simon regarding the

upcoming meeting, during which we discussed the substance and procedure of the meeting, and

the August 24 meeting date. Ms. Simon voiced her objection to having the meeting in August.

However, as I informed Ms. Simon, because a major meeting on the Hudson Yards rezoning was

scheduled for the September Borough Board meeting, this office concluded that there would be a

greater opportunity to discuss the disposition of the building at 2 Columbus Circle at the August

meeting.

11. On Wednesday, August 18, the New York Daily News published an

article titled "Lollipop licked?" in which it was noted that "Manhattan's borough board will vote

on Tuesday [August 24] on whether to authorize the sale of famous - but not landmarked - 2

Columbus Circle." A copy of that article, pasted in an email, is annexed as Exhibit E. The
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article, which was published six days before the hearing, includes a quote purportedly from Ms.

Wood of Landmark West, indicating her apparent displeasure with the scheduled meeting.

12. An email dated that same day and directed to an undisclosed recipient, but

apparently targeting Landmark West members and other members of the general public, makes

clear that Landmark West was perfectly aware of the August 24 meeting date. A copy of that

email is annexed as Exhibit F.

13. F~nally, in accordance with the standard practice of this office, Public

Notice was also posted in the City Record on August 19, 20,23 and 24. Copies of those Notices

are annexed as Exhibit G.

13c-~ I~ aa-1
BARBARA BAER

. Sf
Sworn to before me this () I day of
December, 2004.

( (' ~"J ;?"'.../ ~(' crt~at .~'~~

'No,ary Public

/1
(P~.(I(~_tJ

Judith L. Outlaw
Commissioner of Deeds

City of New York No. 2-6207
Certificate filed in Kings County
Commission Expires April!, ,}jOD b
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;\:lIN['TES OFTHE j\;l.\~HATTTA~ BOROl"GH BO.-\RD
August 2.;J. 200~

In Attendance:

Presiding: Barbara Baer, Deputy Borough President, Roxanne Dodds. Director of
Community Affairs and Constituent Senices and Anne Strahle. Deputy Director of
Community Affairs and Constituent Services.

Council Members: Joshua Bocian (Brewer), Dirk ~lcCaH (Gerson). Hon. Robert Jackson.
Karny Santana (Lopez), Cindy Espinoza (IVlartinez), Jessica Lappin (Miller). Jenny Sedlis
(Moskowitz),Ed Sullivan (Perkins) and DanieUe DeCevso (Quinn).

Community Boards: David ~lcWater (CB3). \Valter Mankoff (CB4). Da\'id Diamond
(CB5)Jordi Reyes-1Vlontblanc(CB9), Daniel Perez (CBIO), Lino Rios(CBll), and I\Jartin
Collins (CB12).

Guests: Larry IVIcClean (CB9), Ross Moskowitz (Stroock and Stroock),Rick Bell
(American Institute of Architects),Rolf Ohlhausen (ODA Architects), Sherida E. Paulsen
(PKSB Architects), Holly Holruer (Nluseum of Arts and Design).HollyGreenfield
(Resnicow Schroeder Associates), Toni Eubanks (I\luseum of Arts and Design). Barbara
Tuber (Museum of Arts and Design), Hunter Palmer (Museum of Arts and Design). Kale
\Vood (Landmark \Vest), Arlene Simon (Landmark \Vest). Susan Chin (Department of
Cultural Affairs),8haron Fuchs (CALi) and Michael Henn Adams.

The meeting was called to order b}' Barbara Baer.

The agenda was adopted and the July 200~ minutes \H're apprmed.

Borough President's Report

Barnara Baer presented the Borough President'" report.

Recently. the Borough President called for a su mrnit of cit.\ leader'> [0 review the
recommendations of the 9/11 Commission R~port. In \lay. she asked the \L.l: or to he mort'
forthcoming in terms of the city's emergency prep<.lredness. Sh~ has r~ne\\ ed that reque-.t

and again called for a comprehensi"-e update on the city's readiness erforts.



The 9111 Commission sited several breakdowns in the local response to the terror attacks

inyolYing communications command and control and detailed problems with the city's 9 I I
system. The ylayor has pledged a $1 billion overhaul of our 911 system. we need to know
what th3t '\.\'iI1entail and how will it incorporate the findings in the 9/11 Commission
report.

Also, the Borough President has called for a faster pace for the Citizen Emergency
Response Training (CERT) program. Only a handful of \"ew Yorkers have gone through
the training program and many citizens continue to wait for training. Ha\'ing more CERT­
trained residents could be valuable should an emergency' happen during the upcoming
Republican National Convention.

\15. Baer stated that the Borough President has again called upon the \layor to bring
together the Borough Presidents, Cit)" Council \Iembers and other ejected officials to brief
them on the City's counter-terrorism efforts and 9/11-related reforms.

Recently, the Borough President released a statement regarding the ongoing issues with the
CFE lawsuit. She believes it is outrageous that the CFE lawsuit issue has to go back to
court. After 11 years of discussion we are no closer to finding a formula that will reflect
student needs and improve the quality of ~ew York City's schools.

The lack of leadership from GO\rernor Pataki is disappointing and has left ~ew York City
schools underfinanced. \Ve look to the goyernor for leadership and solutions. Now, we must
again return to court because the Governor has failed to reach an agreement with the
legislature to resohre this decade-long battle for qU3lity education in our schools.

The Borough President and her Helicopter Task Force had a press conference and called
on the Federal Aviation Administration to implement new helicopter regulations
immediately'. They have demanded that helicopters will not fly below 1500 feet that they
have filed a flight plan and that air traffic control i~ in contact with them. Congressman
Weiner introduced legislation, but it did not pass.

Also, the Borough President cited a recent report h~ the good gO\ernment organization.
Cood Jobs \"en York and complaints receind b~ her office has called for the SUHt' and
City Comptrollers to review Lower \lanhattan De\ elopmrnt Corporation's (1.\ IDC I
records 3S they relate to the allocation of SepkmhH 11th recO\t'ry funds, The L\lDC
fecci\ed a total ofS3A billion to rnitalizt' lo\\a .\l~inhattan folln\\ing the Septemher 11th
attacks, Thus far. nearly $1.8 billion has Ol'en npl'nded fOf,U\:h item. __;1." ,~fants to
residents and businesses. marketing. technical clln"ulting. ;Jnd ft'a.,ihilit.\ "tudies. Of the
remaining Sl hillion there are discussions ft'!!;Jfdin,!.! ,;llllcaling mom:: for a \\orld I r;Hh'
Center rnt'morial and a rail link to Long Island ;jnd .IFK .\irport. The Borough Pre"idl'nl
\\ ants accountability regarding L\IDC.



Ed Sullivan of Councilman Perkins office asked if there was a landmarks Presen<ltion

Commission hearing on this building.

~\Ir. Smith stated that there was not a hearing on this matter.

Barbara Baer stated that the ans\-\'er to the question is that this issue has been debated
under two ma)'ors and three Landmarks commission chairs all han refused to hold a
hearing. The issue before us is not about land marking and the Borough Board is not a
land marking body.

\Ir. Sulliyan also asked why there is a rush to pass this Resolution.

i\Is. Baer explained that there is not a rush, but look at the history of this issue. The
question before the Borough Board is whether the property should be sold for $17 million.
For a number of years, the question has been asked to have a hearing on land marking the
building. This issue has been taken to the !'iew York State Supreme Court and the court
stated it was appropriate and that it would not to be ruled on and it should go forward.

Also, IVls. Baer stated that the Borough Board meets eYer}' month and next month "'e have
a major application on the 'Westside and the financial dealings with Economic
Deyelopment Corp. and the Museum have been completed. The point is that we can not
hold a hearing on the land marking. but we will hear from people about land making and
the issue going forward is whether or not we vote on this $17 million project. The Borough
President and the staff have met with aU groups, all parties and gave a lot of consideration
to this issue. \Ve were push to wait a month. "'e gan this issue much time. \\"e thought
about it and consulted with people and in the end the issue was to shelf the issue or go
for'ward. By law, we must have a Borough Board hearing and all sides must be heard.
There was a land use process, Communit)' Board 5 supported the item. it went to us and we
supported it and it went to the City Council.

;\Ir. Sullivan (Councilman Perkins; state that the \\ord he is working off is e\peditiol1sl~.
Delaying would be negatin'?

\Is. Baer stat-ed that the \Iuseum can answer that question. ShE' also stated that tilt'

Borough President did oveniew just to assure In'lt He did consider all of this :.ll1d ~\l' trid
to he careful and considerate with e\eryhod~.

Councilrnember Brewer asked a questiun donul the funding'; \\h;JI h'jppen ..•if IhE'fundifl:.":

does not come thorough according to the outlint"?



\lr. Smith stated it is just a financial mechanism for the :\Iuseum to pay the purchase

price. it is a mortgage.

\Is. Brewer stated does it mean the \luseum does not h:ne to. pay the Sli million. \lr.
Smith explained that the \luseum does have to pay and it is just like a mortga~e. a securit!
interest in the propert~·. There is a penalty if they do not pay. a late fees or takl:' thl:'
property back.

\15. Brewer asked that EDC let the Borough President's office know on a regular basis if
the \Iuseum does make payments according to the outlined schedule attached'? :\lr. Smith
believes that it would not be a problem to inform the Borough President"s office and the
Borough Board.

\15. Dodds thanked :VIr. Smith for his presentation.

Barbara Baer proceeded to call the public speakers regarding this issue. She explained to
everyone that they had three minutes to speak.

Holly Hohlraer, Director of the l\'luseum of Arts and Design stated that the ~Iuseum has
raised the money and is ready to begin construction in April 2005. \Ve have out grown our
current space and in the last six years, we have increased our visitors b)' 100 9'c. we sene a
large number of students and families and work closely with our communit)'. 'Ve do not
have the space to continue our growth and we are the only institution that represents the
contemporary crafts decorative arts and design in the United States. \,"e are also advocates
for artist and we will have artist studios. Getty and \Iellon foundations along with the
Federal government will probably fund its Center for Arts and Design which will be an
international project.

Councilwoman Brewer stated that she does support the :\luseum and it has a wonderful
opportunity to show its craft and the education programs. but what is the rush. I am one of
the individuals who support having the meeting in September. What is the need to have the
meeting right now.

\15. Hohlraer stated that she could not speak to the timing of the Borough Board. Ho\\ e\ loT.

she believes there was another major issue on the table for September and we might h:H I:'

been moved to Octoher. \'ie are Yer~' committed to hegin as soon as pos ..•ible. We ha\t' h'en
delayed for eight months and there is desire h~ the cil! t(1han the Circle completed in
,\'o\ember. If ••.••.·e started constructiun toda~ Wt \\ ill not he optned ror another l\\ 0 and eLl!i
Years.

Kate \\"ood! Executive Director Landmark \\"est re~d thl:' <lttached statement.



Toni Eubanks. Member of the Board of Governors of the Museum of Arts and Desion
• f ~

stated that the Museum has rational reasons to be part of Columbus Circle. It will benefit
the community as well as ~ew York and visitors. The \luseum is planning to expand its
educational programs. research center for students. scholars. artists. etc. Also. the \Iuseum
serves bilingual and disabled students. \Ve urge the Borough Board to ,,"ote in favor of the

selling of the building.

Fredric Bell, Executive Director of AlA .\ew York Chapter read the attached statement.

Sherida E. Paulsen, a principal of PasanelJa. Klein, StoIzman and Berg Architects. Chair uf
the Historic Buildings Committee of the American Institute of Architects and former
Chair of Landmarks Preservation Commission read the attached statement.

1\Iichael Henry Adams, a historian architect and who wrote a book titled Harlem Lost and
Found. He stated that 2 Columbus Circle is similar to what happened to the Audubon
Theater in Harlem. The former Manhattan Borough President negotiated to presen:e the
building. Mr. Henry also stated that still today this countr)" has a problem with due
process. The Landmarks Commission was established to hold hearings to say if this
building should be protected or not. In Boston. it has a law that each time you are going to
destroy a building that is over 50 years old automatically there is a hearing. !\Ir. Henry
asked the Board not to approve the propose sale of the building. Two former chairs of the
Landmarks Preservation Commission who refused to protect this building and even to
consider to landmark. He stated that this is wrong and he urged the Borough Board to do
the right thing.

Barbara Tober, Chair of the Museum of Arts and Design urged everyone to vote in favor of
the building. The building sits like a gray lad)', it needs attention and love. "lany non-code
regulations of the floors and walls. The building needs love and attention. The people
invoh'ed with this building understand the need not to destroy. but enhance doing it the
right way. \Ve have obtained a famous architect to work with us on the building. l'rge
eHryone to allow us to it.

\Ionica Blum President of Lincoln Square Business read the attached statement.

Roxanne Dodds thank the speaker, then read tht:' Resolution and ashd the Borough Board
to also read their cop)'. \Is. Dodds asked if there \\as d motion to~upp()rt the Resolution.

Councilwoman Brewer st.ated motion to support.

Councilman Jackson asked \\hat the current le:...:al st:Hus of the caSe j". hate \\ ood "Llt\:d

that the case is in the Appellate Dhision of the 'e\\ York St.ate Suprem;.' Court.
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Ed Sulliyan (Councilman Perkins) sUited tha t the explanation that the yote has to be in

August is inadequate and a small delay would be appropriate. Also. all code yiolations ca;l
be taken care of and there is not reason to redesign the building.

Councilman Jackson stated that he is curious that the representatiH of the \luseum is a
certified expert by the court. \Vho did she tes tify in court on behalf of?

.\ls. Paulsen stated that she was asked by the court to testify.

Cindy Espinoza (Councilman :\lartinez) askerl when was the first request to landmark the
building . .\ls. Paulsen stated it .•••as in 1996.

Councilman Jackson stated that reading the documents it shows that Landmarks has
reviewed it several times.

Councilwoman Brewer stated that on Februar:y 21, 2003, she and other elected officials

wrote a letter to the Mayor asking to support any efforts to landmark this building. She
received a repl)' on April 24, 2003, stating tha t the Landmarks Commission had reviewed
this building over a period of time b)' Landmarks' professional staff and agreed not to
recommend the property for designation. Councilwoman Brewer stated she has called
Commissioner Tierne,y ten times requesting a hearing.

Councilman Jackson stated that after hearing from Mr. Michael Henry Adams and the
advocates who are asking that the Borough Board delay the action; that Landmarks has
failed to act and there is no indication that they are going to act.

Ed Sullivan (Councilman Perkins) stated he was concerned that Landmarks refused to
have a hearing on this matter. He believes a vote by the Borough Board to go forward
ratifies this notion. \"e are taking a step allow ing agencies to make decisions without
hearings -it is a Hr}' dangerous step.

Councilman Jackson ,",,'asconcerned why this meeting could not he held in Septemher.

\ls. Baer st.ated that in September we will he hearing ten l'LCRP applications for the
\\"estside (Hudson Yards). Also, ",,·ereall:- did consider Septemher and it wa ...•our opinion
that the question was un the sale of the properl~ and that there \-\-ould he adequate
representation on both sides of the issue to hol d the meeting.

Jt.'SSiC3 Lappin of Speaker \liller's office stated thi ...i...•-.;uedid not just (orne up. Thi" j" ...u\.'
has heen in the press for several yenrs. This i" eln important pLlrt of the proce and till'n'
has heen community hoard. city council and ci I~ pL.Hlnin;.: l'ornmis-.;ion hearin~s.

\ Is. Dodds read the question and took the" ok:

­
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Councilwoman Brewer - Yes- Stated that she joins her colleagues for a September yote and
that she called the Borough President to have the meeting in September .. -\150. stated that
the Westside is galloping to fast for development and that the building remains a cultural
center. Councilwoman Brewer stated that she supported the Resolution.

Councilman Gerson - Yes

Councilwoman Lopez - Yes
Councilman Martinez- Yes
Councilman Miller- Yes
Councilwoman ~loskowitz- Yes
Councilman Perkins- ~o
Ed Sullivan stated that the Councilman asked that if the

questions he asked were not answered to vote no.
Councilwoman Quinn- Yes
Councilman Reed- Absent

Community Board 5- Yes
Councilman Jackson - Yes
He stated that he read the materials and listened to all the

parties, the reasons and wishes there was a solution. In
the City Council we vote with the Council person,
and this is in Gale's district.

The "'ote was nine (Yes) and one (No).

Barbara Baer thanked everyone for attending and stated it was a great meeting.

Roxanne Dodds also thanked ever)'one and moved the agenda to request the Communit~·
Board Reports.

Communitv Board Reports

.lordi Reyes-:\lontblanc of CB9 stated that the Board's Piers& Economic Committee h~...
been meeting throughout the summer. Also. the 197.-\ Committt'e has <;chedult'd ;J serie ...••I
forums on 197.-\ Plan. The Board was approacht'd h~ Cit~ Planning Commi ion ;Jhotlt
assuming control of the rezoning task force. \1r. }{e~t',,-\lonthlanc appointt'd the Hllu~in~.
Land Cse and Zoning committee and the 197 •.-\ Committee along \\ith all the cornmittn'
chairs to the :\!anhattanville Rezoning Task Force. Concerning Columbia npufbinn tht,
Board has reached an initial understanding \\ith \\E\CT for thtir <J",istanct' in de\ t·t!lpin-..:

a Community Benefits Agreement. On August Ii). \\e had;j rneding \\ith Ctluncilm~ln
Jackson. Larry :\eleClean, District \tanager and \\CH.\ concernint: (;rant and
\1anhattan\"ille Houses regarding serious housd,et'pint: probl~I1l\, It W;j\ a "ucce~~lul
meeting. He and the District \lanager stated that BLlrhara .Johnson \\ a.\ \ t:r~ helpful ,Jild

the~ appredate her assistance \\ith this matter.
\)Cl



Roxanne Dodds thanked :\1r. Reyes-;\Iontblanc for his comments and stated that the

Borough President has a :-;YCHA Task Force and \ls. Johnson is the Chair of the Task
Force.

Dahd McWater of CB3 stated that he and the District \Ianager are trying to get the oftice
organized. The Board has been meeting with EDC on the waterfront issues. The Board is
concerned with the buses parking In the community.

\Valter Mankoff of CB4 stated that he Board has been extremely actin and \\:orking also
on Sundays. The reason is the rezoning of Hudson Yards. He distributed copies of the
Board's comments (46 pages) that they submitted to City Planning regarding Hudson
Yards. The report was completed by volunteers (community board members) and a small
staff. The City did not limit height on buildings and the first time the City is disposing land
without public review. \Ve have a major campaign for affordable housing.

Roxanne Dodds stated that the Borough President appreciates all their work and thanks
the community board members.

1\lr. i.\lankofT stated that the Board is short of communit~· board members. Currently', they
only have 42 members instead of 50 members.

Dirk ylcCall of Councilman Gerson's office stated that the Councilman and the City
Council passed legislation regarding Dignity in all schools. The Councilman and
Community Board 2 opposed having the l\ew York Book Country' Fair in \Vashington
Square Park.

Dan Perez of CBlO stated that this is the first time in IS years the Board was off for the
summer.

Daivd Diamond of CBS no meetings in Au~ust. However. in July voted on Hudson Yards
and submitted in their recommendations to Community Board .t. Also. ~athy Kinsdla.
District :\Ianager will be resigning in October. He stated Ihat the Board is really going to
miss her and she has been a great asset to the Board.

Lino Rios of-cBll stated that the Board has h'ld it." firq <.1tlnual.\rl Fair. It \\a" a hu~t'
turn out. He is also working nn reorganizing the Ilftin:

.\Iarin Collins of CRll stated that he is,;orr:- to report th;jl the pf{H.'e""ha" fH:en"lc)\\
regarding Sherman Creek. He belieHs HPD do\.:'" not hjH: it on :1" r~ld;jr "lTeefl. He !1:1"

spoken to Cuuncilmen Jackson and \Iartinel ~hl)ul HI>D pf)"lpnning the Septernha L"\'"

meeting. There i:s still time to haye the forum 1.;(1 Sepli.'mber 21(1. \\e are asking help IIn
this matter.



Roxanne Dodds requested that Mr. Collins follow-up with Carlos Rodriguez on this matter.
she is also available for assistance.

Lee Chong of the Borough President's Office spoke about the upcoming public hearing on
Hudson Yards. It will be held on r\Ionday. September 13. at FIT School. It begins at 6:p.m.

:\Is. Dodds spoke about the upcoming Community Board training. It will be held on
;\Ionday, October 4, at Baruch College at 5:30p.m. Information was distributed to all the
board members. She also stated that the office will try to go to individual communit~
boards for special customized training.

Ms. Dodds thanked everyone for attending and adjourned the meeting.
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THE CITY OF NEW YORK

OFFICE OF THE PRESIDENT
BOROUGH OF MANHATTAN

C. VIRGINIA FIELDS
BOROUGH PRESIDENT

Meeting of August 24, 2004

MANHATTAN BOROUGH BOARD

RESOLUTION

NEW YORK CITY ECONOMIC DEVELOPMENT CORPORATION PROPOSAL TO
ACQUIRE FROM THE CITY OF NEW YORK BLOCK 1030, LOT 1 FOR
CONVEYANCE TO THE MUSEUM OF ARTS AND DESIGN, INC. OR AN
AFFILIATED ENTITY PURSUANT TO NEW YORK CITY CHARTER SECflON
384(b)(4).

WHEREAS, the City of New York ("City") is the owner of certain real property
(the"Property") located within Community District #5 consisting of a certain parcel of land
identified as Block 1030, Lot 1 on the Tax Map of the Borough of Manhattan;

WHEREAS, the Museum of Arts and Design, Inc. (or an affiliate thereof) desires to
acquire the Property in order to rehabilitate the building thereon for use as a museum;

WHEREAS, The Museum of Arts and Design, Inc. plans to rehabilitate and use the
Property in connection with its mission as a cultural institution;

WHEREAS, it is contemplated that New York City Economic Development Corporation
("EDC") will acquire title to the Property for conveyance to The MQseum of Arts and
Design, Inc. or an atrlliated entity, pursuant to Section 384(b)(4) of the City Charter;

WHEREAS, EDC has notified Community Board No.5 regarding the proposed
conveyance of the Property, and said Community Board has recommended approval of the
conveyance;

WHEREAS, the purchase price for the property is $17,050,000.

THEREFORE, BE IT RESOLVED that the Manhattan Borough Board hereby approves
the above-described transaction.

MUNICIPAL BUILDING • 1 CENTRE STREET • NEW YORK, NY 10007

PHONE(212)669-8300 FAX (212)6694305

""'~,I . 1'1 <'L-n I' WWW.CYflELDSMBP.ORG
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Meeting of August 24, 2004 I I
M.QlHA 1T AN BOROUGH B~ARD

!

RESOLUTION ;

..
; i

WHEREAS. The Museum of Arts and Design. Inc. (or an affiliate thereof)
desires to acquire the Property in order to rehabilitate the building thereon for use as a
museum;

"'- ..

WHEREAS. The Museum of Arts and Design,iJnc. plans to rehabilitate and use
the Property in connection with its mission as a cultural ~nstitution;

I iI .

WHEREAS, it is ce>l1templated that New York tity Economic Development
Corporation ("EDC") will acquire title to the Property f~r conveyance to The Museum of
Arts and Design) Inc., or an:affiliated entity, pursuant t9 Section 384(b}4 of the City
Ch~er. !

By _
C. Virginia Fields
Borough President

r..ht'~~nico\ge.vwash\bofOICS
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Anne Strahle

From: Kate Wood [katewood@landmarkwest.org)

Sent: Wednesday, July 28, 2004 7:06 PM

To: bbaer@manhattanbp.org

Cc: Ichong@manhattanbp.org; astrahle@manhattanbp.org

Subject: 2 Columbus Circle

Dear Barbara:

This evening I spoke to Anne Strahle, who mentioned that you were investigating whether there is any time clock
that would require the Borough Board meeting regarding 2 Columbus Circle to go forward on August 19. I
compiled the following timeline to help clarify the sequence of events to date (please note that these dates are
from 2003, over a year ago!):

March 31, 2003: Disposition of 2 Columbus Circle from City to EDC certified for ULURP
May 8, 2003: Manhattan Community Board 5 voted to approve disposition, 18-8-1
May 27,2003: Borough President issued a report recommending approval of the disposition, but raising several
concerns including that there was (and still does not seem to be) a final design
July 2, 2003: City Planning Commission voted to approve disposition

In July 2003, the Borough President's office informed us that a Borough Board hearing was required according to
Section 384 of the City Charter. We anticipated that the hearing would happen in August 2003 and have kept in
contact with Anne Strahle each month since then. But, EDC did not move forward. Anne called me on July 14,
2004, to tell me that EDC had just requested that 2 Columbus Circle be put on the Borough Board's agenda for
August 19, 2004.

EDC has allowed this project to languish for more than a year after the City Planning Commission's vote. It's hard
to imagine that any applicable time clock, if such existed, would not have already expired. Postponing the hearing
by another month or two could hardly be considered a hardship for the applicant.

Please let me know if there is any additional information that might be helpful to you. Thank you very much for
your efforts.

Kate

Kate Wood
Executive Director
Landmark West!
45 West 67th Street
New York, NY 10023
0: 212-496-8110
F: 212-875-0209

~atewood @Iandmarkwest.orq

8/23/2004



MICHAEL A. CARDOZO
Corporation Counsel

THE CITY OF NEW YORK

LAw DEPARTMENT
100 CHURCH STREET

NEW YORK. N.Y. 10007-2601

August 13, 2004

(212) 788-1159

Honorable Catherine O'Hagan Wolfe
Appellate Division
First Department
27 Madison Avenue
New York, New York 10010

Re: Landmark West! v. Burden. et aI.
(NY Co. Clerk's Index No. 119036/03)

Dear Ms. Wolfe:

I am of counsel to Michael A. Cardozo, Corporation Counsel of the City
of New York, the attorney of record for municipal respondents-respondents in the above­
entitled appeal, as to which there is currently a motion and two cross-motions pending
before this Court. I am writing to inform the panel that is considering the motions about
recent relevant developments.

I have been informed by Senior Counsel for respondent-respondent the
New York City Economic Development Corporation ("EDC") that the EDC Board of
Directors approved the proposed saIeof 2 Columbus Circle by the City of New York to
EDC and by EDC to respondent-respondent the Museum of Arts arid Design, at its
August 3, 2004 board meeting. Additionally, the project is on the agenda for the August
24, 2004 meeting of the Manhattan Borough Board. Municipal respondents-respondents
will keep this Court informed of further developments.

Respectfully submitted,

~ <3W,-Uo i- ~cw.Str~
Susan Choi-Hausrnan
Assistant Corporation Counsel

www.nyc.goY
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cc: Marcus Rosenberg & Diamond LLP
Stroock & Stroock & Lavan LLP



Page 1 of 1

Roxanne Dodds

From: Stephanie Kalinowski

Sent: Wednesday, August 18, 200410:18 AM

To; Comty Affairs & Const Svcs

Subject: FYI-NY Daily News-Lollipop licked?

New York Daily News - http://www~nydailynews.com

Lollipop licked?

Wednesday, August 18th, 2004

The city's sale of the lollipop building is moving forward, despite a pending appeal of a preservationists' lawsuit.

Manhattan's borough board will vote Tuesday on whether to authorize the sale of famous - but not land marked ­
2 Columbus Circle, which got its nickname from its lollipop-shaped columns. The board is expected to give its
approval; sources said. It's the final government action required before the controversial sale can take place.

The buyer, the Museum of Arts & Design, plans to tear down the building's white-marble facade - which infuriates
preservationists. So does the board's scheduling of the vote in late summer, when many of the lollipop building's
supporters are out of town.

"This is a dog-day sneak attack,· said Landmark West's Kate Wood.

8/18/2004



----Original Message----
From: LANDMARKWEST! [mailto:landmarkwest@landmarkwest.org]
Sent: Wednesday, August 18, 2004 4:56 PM
To: Undisclosed-Recipient:,
Subject: 2 Columbus Circle: City Poised to Approve Sale

August Dog Days Sneak Attack: City Set to Decide on Sale of 2 Columbus Circle

After a year of unexplained delays, the City is poised to give final approval to the sale of 2 Columbus Circle. On
August 24, at 8:30 AM, the Manhattan Borough Board will convene to authorize a plan that will utterly destroy
Edward Durell Stone's original 1964 design, which leading preservationists at the city, state, and national levels all
agree deserves at least an open, public hearing to determine its merits for landmark status. To date, over 1000
individuals and organizations have signed on to urge the NYC Landmarks Commission to schedule this
hearing. Our pleas have fallen on deaf ears.

2 Columbus Circle deserves the chance for survival that a fair and due process is supposed to provide. The
message we've received -loud and clear - has been, "Due process be damned'"

If this sounds extreme, just remember - common NYC political wisdom has it that scheduling a hearing on a major
public issue during the last week of August is a deliberate effort to avoid meaningful public participation.
Many community supporters of preserving 2 Columbus Circle are not able to attend Tuesday's meeting (the
second to last week before Labor Day, the week before the Republican Convention takes over NYC). Those
of us who are in town feel strongly that we should not dignify this farcical meeting with our presence. Therefore,
we plan to send down a single spokesperson to read the statement below. As one of the 1000 advocates for 2
Columbus Circle to receive the due process it deserves. please email us and let us know that you would like to
co-sign this statement.

In unity, there's strength! Please contact us immediately: landmarkwest@landmarkwest.org or 212-496-8110.

Many thanks for your continued support of this landmark effort!

We, the undersigned, fOlmally protest the scheduling of a Borough Board meeting to review the proposel
sale 01'2 Columbus Circle for August 24,2004, and request that it be rescheduled to a date in September.

It is common New York political wisdom that to schedule a public matter in late August (in the
absence of a real emergency) is a deliberate effort to avoid meaningful public participation. It is



particularly outrageous in this instance since neither the Economic Development Corporation
CEDC)nor the City has moved this process forward in the full year since the City Planning
Commission's vote on July 2, 2003. Indeed, on February 27,2004, counsel for the City informed the
Supreme Court for the State of New York that the Borough Board was expected to act in May 2004.

In view of the foregoing, this sudden rush to judgment is unseemly at best - and highly
suspicious at worst. Two Columbus Circle deserves the chance for survival that a fair and due process is
supposed to provide.

• When the nation's premier pr~ervation organization, the National Trust for Historic Preservation,
names 2 Columbus Circle to its list of America's "Most Endangered Historic Places;"

• When the Preservation League of New York State includes 2 Columbus Circle on its "Seven to
Save" list;

• When every major preservation group in New York City aligns in S1.1pportof a public hearing
before the Landmarks Preservation Commission to determine 2 Columbus Circle's merits for
official Landmark status;

• When distinguished architect and Dean of the Yale School of Architecture Rohert A.M. Stem,
New York Times architecture critic Herbert Muscharnp, artists Chuck Close and LeRoy Neiman
and Franyoise GHot-Salk and Milton Glaser, New York notables such as Tom Wolfe and Joan K.
Davidson, not to mention more than 1,000 other signatories (see attached document entitled "The
Silent Majority"), United States Congressman Jerold Nadler and Congresswoman Carolyn
Maloney, New York State Senator Thomas K. Duane, and Assembly Member Scott Stringer and
other local elected officials have all called for a public Landmarks hearing to give 2 Columbus
Circle fair and due process (see enclosed copy of February 21,2002, letter),

To ignore this public outcry is reprehensible. Furthermore, because of the irresponsible timing of
the Borough Board's meeting and the fact that, as of Wednesday, August 18, only four business days
in advance, notice of this meeting has not appeared in the City Record, many supporters of
preserving 2 Columbus Circle are not able to attend. Such cavalier treatment of the important role of
public participation is a violation of the spirit of good government and must not be tolerated.

Please reconsider you determination to press fOlward in this cynical manner.

Respectfully,

***+*.*****************************************************************************~

IMPORTANT: This e-mail message and any attachments contain information intended fOl
the individual(s) or entity to whom it is addressed and may contain information that
confidential and/or exempt from disclosure under applicable law. If you are not the
hereby notified that any viewing, copying, disclosure or distribution of this inforn
restriction or sanction. Please immediately notify the sender by electronic mail or
by telephone (518)292-5180 or e-mail (adrninistrator@empire.state.ny.us) and delete t
Thank you.

***********************************************************************************~
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aJ Reeolution on ~l&Ie of Block 1030. Lot 1,2
Columhua Circl. (Community Board Ill) to MUHUm of An.

PUBLIC HEARINGS AND and Oeeip (the "Muaeum"l or an afliliatad entity by NewYork City EconomIe lJeyalopment CoJoporation.·

MEETINGS 0Community Board Fiv. and City Council Member..re
mtitled to •••• on thia itam.

S •• AUo: Procurement; Agency Rulea ~~=:~~~.;,.~r.ti:.te~tera or.
"""lII<t the om.. of the Manhattan Boroup !'raIdeD\, 1
CenlN Street, 19th FIoM, New York, NY 10007, (212) 66~

BRONX BOROUGH PRESmENT 4400,110 later than 'l'IuM (3) BUSINESS DAYS PRIOR TO
THE PUBUC HEAlUNG .

• PUBLIC R&AJlINCB .,. .a..u "
,_.~, ~.,-""~""""""':'~"'~~._~,,, ...."f.

A PUBLIC HEARING II hemB ealled by the Pnlsident o(th.
Borough of The Bronz, Honorabl. Adolfo Carrion, Jr. on CITYCOWen.
Wedneaday, Augual26. 2004 at 10:00 a.1IL in the oflic:e of the _1'tJIILIC1IIWWfGII
Borough Pre.ident. 198 Eaat 161at Street, (one hlock ••• t of
the Grand Contoune) 2nd Floor, The Bronx, New York.. 1()4.61

on the followingitem: 1

CD 3 ULURP APPUCATION NO: C 040442 HAX· IN THE

MA'ITER OF an application submitted by the Department DC ~

Houling Preservation and Development (HPDl: I

I) punuant to Article 16 ofth. Gen.ra1 Municipal Law of
New York State Cor:.

a) The designation DC property located at 863 Melro_ Avenue
IDd 383. 387. Ellt 160th Street, part of Site 44 within the
M.lrolle Common. Urban Ren •••• l Area (Block 2407, Lata
23.27 •• nd 28) .•• an Urban Dev.lopment Action Are.; and

b) An Urban Development Action Area Project for such area;
and

2) puuuant to S.ction 197 .• ofth. New York City Charter for
the dispoaition of.uch property to a developer to be
•• lected by HPD;

to facilitate construction of an eight-stol')' building tentatively
known 88 Plazoleta Hall, with approximately 54 unites for
homeless families and young adults aging out affoster care, to
be developed under the HPD Supportive Housing Program..

ANYONE WISHING TO SPEAK MAY REGISTER AT THE
HEARING. PLEASE DIRECT QUESTIONS CONCERNING
THIS MA'ITER TO THE BOROUGH PRESIDENrS
PLANNING AND DEVELOPMENT OFFICE AT;
17181590-6124.

•..• 1,..25

MANHA'ITAN BOROUGH PRESmENT
IIPUBLIC HEARINGS

The Manhattan Borough Hoard will have a public meeting on
Tuesday, August 24, 2004. from 8:30 am to 10:00 am. The
meeting will be held at the Manhattan Borough President's
Olfic. located at One C.ntr. Street. 19 Floor South.

The agenda will include the following item:

telecommunications services in the City of New York.

For purpoan of thiJ relOlution, -inalienable property Qf the
City'" .hall mean the property deaignated. as inalienable in
Section 383 of the Charter.

For PU!'pHH of thil resolution, "'mobile telecommunieations
aenic:e,- .hall mean any -mobile service". 81 dermed in
Sec:tion 153 of Title 47 of the Uniled State. Code. and oth.r
voice and/or data communication. or information services

employing electromagnetic wav •• propagated. through apace
to serve portable sending andlor receiving equipment.

The public services to be provided under such franchises
shall be mobile telecommunications services.

The authorization to grant fTanchiae. pursuant to this
ruolution shall eIpire on the iLfth anniversary oftbe date on
••hich thia reeoIution lI.dopled by the Council (the
-Expiration Date"). No Cranchiau Iball be approved pursuant
to thiI JaOlution by the Department of Infonnation
Technology and. Teleeommunication8. the Franchifl4! and.
ConeeHion fteyjew Committee, or the Mayor pursuant to thi.
resolution after the Expiration Date.

Prior to th. arant al any such f'ranchUe. a Request For
Propolala ("RFP") or other •• licitation .h.ll he i.lUed hy the
Departm<mt of Information Tec:hnolollY and
Telecommunicatio~. Prior to isauing any IUch RFP or other
8Olicitation. all nece.aary environmental and land use review
ab.all be conducted in aeeonlanee with City Environmental
Quality Rmaw ("CEQRO) and Sec:tion 197 .• of the Charter.
'!'be criteria to he uaed by the Dep.rtm.nt of Inform.tion
Technology and Telecommunications to evaluate responses to
mch RFPI or other solicitation shall include, but not be
limited to. the following to the extent pennitted by law:
(1) the adequacy of the propol!led compensation (which

may include monetary and/or in~kind
compensation •• s provided in the applicable RFP or
other IOlicitation) to be paid to the City for the use
oC City propertr.

(2) the ability of the reapcmdent(s) to maintain the
property of the City in good- condition throughout
the term or the fnmchiee;

(3) the conaisiency oftbe respon.se{.} to the City'.
management of Jocal right&-of·way activities, plans
and BoalS.

In DO nent, however. shall the Department of Infonnation

Teclmology and Telecommunications include any criteria in

any ouch RFP or other •• licitation •• hich the City •• ould be
preempted. pursuant to federal law, from thus incl\1ding;and
in no event shall the Department of Information Technology
and Telecommunications apply any criteria to be included in
any such RFP or other solicitation in 8 manner which the
City would be preempted, pW'suant to federal law • from thus

.pplying:

Any francml!legranted pursuant to this authorizing
resolution shall be by written agreement which shall include,
but not be limited to, the following terms and conditions to
the extent permitted by law (pravided, however, tbat no term
or condition, .•••hether or not listed hereafter, shall be
included in a written franchiR agreement if the City is
preempted, by federal law, from including such a term or
condition in !uch agreement, and provided that no term or
cODdition, whether or not listed hereafter, shall be included
in a written franchise agreement in a form or manner which

the City is preempted by federal law from using with respect

to su~h agreement):

(11 the term of the franchise, including options to
renew if any, shall not exceed fUteen (5) years;

(2) the compens.tion to b. paid 10 the City shall be
adequate and may include monetary or in~kind
compensation OT both;

r_rJ
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